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[ Acbitration Avard of Retroactive Prcaction and Backpayj.
B-192455, ¥owvember 1, 1978, 8 pp.

Deciasion re: John Cnhﬁll: by Robert F. Keller, Deputy
Comptroller Guneral.

Contact: Office of the General Counssl: Persohlel Lav Batters I,

Oorganization Concerned: General Blectrcdynamice Cozrp.,; Feleral
Labor Relations Council; Social Security Administration:
Philadelphia District.

Authority:; Beck Pay Act of 1966 (5 U.E.C. 5596). S5 0D.S8.C. 5584,
=5 C.PF.R, 2411, =4 C.P.R. 91. =5 T.1.R, 5500 58 COI‘. Gen.
536. 54 Comp. Gen. 403, 54 Comg. Gen, 888. 55 Cclp. Gen. &2.
54 Comp. Gen. 312. S4 Comp. Gen. 1071. 54 Coap. Gen. 1073,
55 Comp. Gen. 171. 55 Comp. Gen. 173, 55 Comp. Gen. ¥0S5. 55
Comp. Gea., 407. 55 Coxp. Gen. 427. 54 Comp. Gen. 320. 6
comp., Gen. 57. 56 COlp. Gen. 53. B-190408 “911,.

The legality of an arbitration award cf retroactive
promotion and backpay as a reaeldy for the failare of the ageuncy
to tinely process a prosotion request was ‘quastioned. In the
ehsence of a nondiscretionary requireaent mandatiag presction
within a particular time frase or in accordance vith specified
criteria, loss of the promotion reguest prior to approval by an
authorized official does not constitut¢ such adainistrative
etror as will supposrt an eward of retrcactive promotioa and
backpay. (Author/sJ)
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MATTER OF: John Cahill -~ Arbitration Award of Retroa‘ctive
Promotion and Backpay

oisEsT: 1. Promotion of employee in career-ladder
position was delayed because the promotion
request wag clerically misplaced before it
reached the authorinmed official, Arbitrater's
finding of administrative mistake does not
itself provide a basis for award of backpay
to grievant, ‘In the absence of a nondis-
cretionary requirement mandating promo-=
tion wi‘hia a particular time freme or in
accordeice wit_p‘specified criteria, loss
of promotion request prior to.approval by
guthorized official does not constiinte such
administrative error as will support award
of retroective promotion and backpay.

2. Provision of negotiated agreement calling
for congistent and equitable application of
muarit promotion principles does not con-
stitute a nondiscr-etionar,r‘ agency polcy
requiring agency to\make promotions at any

specified time or unider specificd criteria.

The| inclusicn of a provision in a negotiated

agreement does not automatically make it

nondiscretionary for burposes of the Back

Pey:Act, A nondiserctionary provision

for such purposcs is defined at 5 C, F. R,

§ 550, 802(cd) to m=an one requiring an

agency to take prescriber] action under

stated conditions or criieria,

. By letter dated July 18, 1973, (he Federal Labor Relations
couneil (PLRC) requested a decision as to the legality of the
arbitration award rindered September 16, 1976, in American
Federation of Govelnment Emplovees. Loenl 2327 and Seejal
Securlty Administraiion, DPhiladelphia District (Quinn, Arsitrator),
FLRT No. 76A-I43, The award ol retrosclive promotion and
backpry was granted by the arbitraior as a remedy for the failure
of the Social Security Administration (SSA) o timely process
Mr., Jéhn Cabhill's promotion request.
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The FLRC had initially, on June 7, 1877, denled the agency's
petition for revicw of the award because it failed to'mect the
Councll's requirements for revicw set forthin S C.¥.R. § 2411, 32,
Subsequent to the Council's denial o’ review, we issued a decision
in Matter of Janice Levy, B- 190405 Durembar 21, 1977, which
invalidaled an arbitrator's award jssues under similar circum-
stances. Based un that decision, the SSA asked *he FILRC to
reconsider itc denial of revie-w in the present case,

The Council granied the agency's request for reconsideration
and accepted its petition for review of the arbitrator's award. In
its letter of July 18, 1978, the Council siated:

" * + The Council determined that the agency's
reouest ‘for reconsideration shouid be granted and its
petztion for review of the arbitrator's award gccapted
because of the apparent precedential signlficance of
your decision in Janice Levy to the facts of this case
and because of the apparent departure in Janict: Levy
from-ithe general principle cstablished in previous
decisions of your Office thai a provision in'a negotlﬂ ed
agreement, if otharwise proper, becomes a nondf{s-
cretionary agency policy for purposes of applying the
provisions of the Back Pay Azt of 19686,

"Because, as indicated, this case Involves an issue
within the jurisdiction of your Office and since the
‘Council is uncertain, in light of the decision in

Janice Levy, as to the applicability of prior Comp-
troller General decisions to the facts of this case,

we request your decision as to whether the arbitrator's
award in this case violates applicable law or appro-
priate regulation, = % %'

The facts in Mr. Cahill's case are not in dispute. The arbitrator
found that the grievant met the requirem'éiils for a carcer-ladder
promotion from GS-7 to GS-9 as of Nocvember 23, 1975. He was
recommended for promotlon by hiz Branch '\1;1naner and the required
request for promotion action was prepared in Septembcr 1975 in the
SSA District Offit:c in Philadelphia. The retfuest was forwarded to
the SSA Regional Staff for processing and forwarding to the Regional
Personncl Office of the Department of Healtk, Education, and
Welfare (ITEW) where final authority to approve promotion requests
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rests. However, neither the SSA Regional Staff nor the HEW
‘Regional Personnel Office have any record of receiving Mr, €abhill's
promotion request, After an investigalion into the processing delay
and ‘“n administrative determination that there was no authority to
effect Mr. Cahill's promotion on a retroactive basis, he was pro-
spectively promoted to GE -9 effective February 1, 1976,

. Mpr, Cahill grieved his faflure to be 11me1y promoted aid the
matter was submitted to arbitration. By award datcd September 16,
19%6, the arbitrator awarded Mr, Cahill a retroaciive promotion te
GS-8 with backpay, effective November 23, 1875, having specifically
found: .
ok e AlL the facts in this caselead to an

u:!rnimstrative mistake at the Relciving Depariment

of the Regional Personnel Office (RPO). . The Grievant

met ‘the contractual and regulatory requirements for

a merit promotion, The properly compléted and o

timely-filed 'request for personnel action_ 'fell through

. bu:eaucratic crack' thut.is, was probably clerically

miaplaced ‘When the mistake was'noted the Grieyant

AL promoted--but 10 one was able {o pinpoint the

administrative cause(s) (‘bureaucratic crack') and no

retroactivity was awarded,

A "'Phe facts be* ore us, the testimcny and c.xhimts
mtrodu“ed indicate 'a violation of Article 6 (Merit
Promotion), Sectior. 1, The merit promotlon principles
were not applied in a consistent manner and the Grievant
was not treated with equity because someone misplaced
the proper and timely request for personnel action, 4 % *"

Section 1 of article § of the lahor-management agicement found to
be violated by the arbitrator is as follows:
. "Sectmn 1. The Employer and the Unlon mutually

agnrce (hat ‘the purpose and intent of the provisions

contained heréir is to implement the hc.gion 5

Merit Promotioa Plan, which will help insurc that

merit pr omolion principles are applied in a con-

sistent manner, with equity to all employces, "

As noted above, the arbitrator in'the instant case found that
an administrative error had resulted in Lthe grievant's not being
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promoted cffective November 23, 1975; that the murlt promotion
princip!us were not applied in a consistent manner mf! ‘the grlevant
was not treated with equity; and, therefore, that articic 8, section 1
of the collective-bargaining agreement had been violated, In

Mr, Cahill's case, as in the Janice Levy case, the misplacing

of the grievant's promotion raguést occurred before the authorized
official' had exercised his authority tg r.pprove or disappro-e the
promotion, With respect to delays or omissions in processing a
promotion request that will support a retroactive promotion and

an award of backpay under 5 U,S, C. § 5596, we explained in
Janice Levy, supra, page 8:

. "Wxth respect to, delays or omigsions in processing
or.promotion requésts that will be rq jarded as adminis-
trutive or clerical errors that will svlpport retroactive
promo’ion, applicable decisions have drawn a distineticn
betwen those errors thai joccur prior to approval of the
prorac)ﬁon by the properlv authorized ‘official ahd those
fhat cccur after such approval but'before the acts
necessary to effective promotion have been fully carried
out. The rule is as stated in B-1200486, quoted above,
See also 54 Comp. Gen, 538 (1974); B- 183969 July 2,
19875; and E-184817, November 28, 1975. The rationale
for, dz awing this distinction is that the individual with
authori..v to appr,eve promotion requests also has the
authorlty not to abprove any such request unless his

RXEr cise of disdpproval autlority is otherwise con-
Btramed by statute, administrative policy or. regulation.
This, where the delay or owission'occurs béfore that
official has had the opportunity to excrecise his discretion
with rcspect to approval or disapproval, administrative
intent to promote at any prrticular time cannot be
established other than by after-the-fact sltatements

as to what that official states would have been his
determination, After the authorized official has exer-
cised his authority by approving the promotlon request
all that renains to effectuate thal promotion is a series
of ministerial acts which could be compclled by writ .
of mandamus. In that category of case, administralive t
Infent can he ascertained with certainty and retroaciive '
promotion as a remedy for f'ulun. to accomplish those
ministerial acts is ppropriate.’

i
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Y e believe that the reasoning of the Levy decision is equally
app'icable o the case now before us, Sfnce the arbitrator's award
he.n i8 predicated upon ‘elerical or adm:mstrativu ‘A sror prior to
acticn by the authorized official, it is contrary to dpplcuile autho-
rltiea, excopt to the extent that the authorized official’s excrcise
of discretion to approve or disapprove che grievant's promotion
request is limited by statute, regulation, or collective-hargaining

agreement, As we recognized in Janjce Levy, while employces

Frare no vrested right to yromotion at any speciiic time, an agency,

by negotiation of a cullective-bargaining agreement or by promul-
gation of a regulation may limit its discretion so ‘that under specified
conditions’it bécomes’ mandatory to make a promotion on an ascer-
tainable date. See, for example, 54 Comp. Gen., 403 {1974); 54 id.
538 (1974); 54 id, 888 (1975); 65 id, 42 (1975); and B-180010, -
August 30, 1975, 'Tn those cases, however, in contrast to the
present case, the negotiated agreemenis ¢siicained specific pro-
visions requiring promotions to be made under specified conditions.

. Since the arbitrator found that the misplacing of Mr. Cahill's
pvomotion requecst rerulted in a violation of s+'ticle 6, section 1 of the
negotiated agreement, the quéstion remairing for decision is whether
that provision constituted a nondiscretionary provision so as to
support an award of a retroactive promotion with backpay based
on the violation. The FLRC originally refused to review the Cahill
award based on its- understanding that, under 54 Comp, Gen, 312
(1974) dnd later decisions of the’Comptroller General, a violation
of a collective-bargaining agreement coupled with a détermination
that but for that violation the grievant would have been promoted
at an earlicr date provides a proper basis for retroactive promo-
tion and award of backpay. We note that this was essennally the
basis fnr the Council's refusal to review the award in the Janice
Levy case, Notw ithstanding our decision in the ~evy case, it
appears from the above-ruotced language of the Council's July 18,
1979 letter to this Office that there is still some question as to

the’effect under the Back Pay Act, 5U.S8,C, § 5596, of an arbi-
- trator!s determination that an agency has violated a provision of

a‘ncgoliated agreement, Specifically, we refer to the Counc11'
from the general principic established in previous decisions of
your Office that a provision in a negetiated agreement, if other-
wise proper, becomes a nondiscreticnnry agency policy for
purposes of applying the provisions of the Back Pay Act of 1964,

.
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We have held that an agency may bargain away its discretion
und thereby make a piovision of a collective-bargaining agreement
a nondiscretionary agency policy, if the provision is consistent
with applicable laws and regulations, The violation of such a
mandatory provisinn in a negotiated agreement which causes an
employce to lose pay, allowances ol differentials may be found to
be an unjustified or unwarranted personnel action under the Back
Pay Act, 5 U.S.C, § 5596, thus entitlinyg tiie aggrieved employees
to retroactive compensation for such violation of a negotiated
agreement, 54 Comp. Gen, 1071, 1073 (1975); 55 id. 171, 173
(1875); 65 id. 4035, 407 (1975); 55 }_(:i_ 427, 429 (197%].

Thus, we are fully committed to upholding awards of backpay

for violations 2{ mandato: Yy provisions in '~ »gotiated agreements.

However, as we stressed in the Levy case, not every violation of

a colléctive-~bavgaining agreement will support a retroactive promo-
tion and award of backpzy. The violation must be of a provision'in
a collective-bar gain.ng agreement amountmg to a nondiscretionary
agency policy. Our prior decisions in this area have not held that
any provision, by the mere fact of its inclusion in a ¢3llective-
bargaining agreement, becémes a nondiscretionary policy for
purposes of awarding backpay.

Ir John H, Brown, 58 Comp. Gen. 57 (1876) we specifically
addressed the suggestion that any provision in a collective-
hargaining agreement becomes a nondiscretionary agency policy.
The arbitrator in that'case had direclied that a special achievement
award be g’iven the grizvant as a remedy for the agency's violation
of a clause in the agreement providing the awards shall be used
exclusively for rewarding emuployces for the p2rformance of
assigned dutics and that the awards program shall not be used to
discriminate or effect favorilism. In holding that the agreement
did not change the granting of awards i. 10 a manaatory agency
policy, we stated at 56 id, 59:

"In recent decisions this Office has attempted
to-give meaningful cffect o the labor~managsment
program established under Execulive Order 11491
and {o arbitration awards rindered thereunder if
such awards are consistcnt with laws, regulations
and our decisions. 54 Comp. Gen. 312, 320 (1974).
We have hetd that provisions in collective bargaining
agreements under the Executive Order may become

-64-
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nondiscretionary agency policies and, if the agency has
,soreed to binding ar bitration, that the arbitracor's
ylecision is entitled to the same weight as the agency
head’'s decision.would be given. Id. at 316, But we
further stated therein that our decision 'should not he
construed to mean that any provision in a collective
bargaining agreement automatically becomes a
nondiscretionary agency policy, ! and we added thac
V[wlhen there is doubt as to ‘vshether an award may be
properly implemented, a decision from the Council
or fr'?m this Cffice should be sought.' Id, ai 318,
320,

Any doubt as to the nature of contractual violations that will
support awards of backpay is resolved by the Civil Service Com-
misrion's amended backpay regulations found in title 5, Code of
Federal Regulations, Part 550, Subpart H (1978) At 5 C)IF,R.

§ 550,802(d), the term ''nondiscretionary provision' is defii.ad
to mean:

"+ % % any provision of law, Executive order, -
regulation, personnel policy issued by an agency,
‘'or collective bargaining agreement that requiree
an agency to take a prescmbed action under stated
conditions or criteria.'

A

-Altbar“h that regulatxon was not adopted by the’ Commlssmn until

Murch (95, 1377, well ‘afler the Cahill award was rendered, it
primarily restates the standards of specificity applied in cur

decisions rendered under the Back Pay Act. Under that detinition,

action which should or should not be taken, as well as the con-
ditions and criteria under which that action should or should not

be taken must be prescrilked in the collective-bargaining agreement

or in agency regulations or policies. Thus, while an arbitrator
may appropr iately find that an agency's actione were mﬂqunable
and henc 2 contravehed general language of a negotiatemag ree-
ment alling for cqmtable treatment of all employees. that
violataon does not itself provide a hasis for award of backpay,
even when the arbitrator finds that the tnequitable actions
resulted in a loss of pay.

In the ingiant case, although the arbitrator found that clerical
error in failing to pro*ess the grievant's promotion request in
timely fashion “resulted in a violation of article G, section 1 of the
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negotiated agreemen!, he did not find, nordowebe¢lieve he
properly could find, thet article 6, section 1, spezifically *
required promotions to e made within any prescribed time
frame or in accordance with any stated conditions or criteria,
Nothing in that provision limils or qualifics the discretion of the
HEW Regional Personnel Office to approve or disaPprove promo-
tions or requires the agency to make prormotions within any
specified time perivd. Hence, this case is clearly distinguish--
able from those cases, such as 55 Comap, Ge&n 47- supra,
where the agency and the union had agreed upon a Speclied

time framc for promotions under stated condilions.

Accordingly, since article 6, section 1, does not constitute
a nondiscretionary agency policy, the avard of aretroactive
promotion and backpay to My, Cahill was improper.

Under the circumstances of this case, we belicve that
collection of oyerpayments of backpay made to Mr, Cahillir:
satisf~ction of the arbitration award would be 2gainst equity
and good corscience and net in the best interests of the United
States. In pariicular, we refer to the facts that the issue of
Mr. Cahill's antitlement was appealed through proper admin-~ :
istrative channels and was deemcd finally settled aS of !
July 7, 1877, that payment was»made toMr, Cahill anc ;
received by him in good faith satisfaction of the award, and
that the Council's dclermination denying thie SSA ‘s petition
for review of the award apparently was baSed n parton its
uncertainty as to the import of our prior decisions under the ;
Yack Pay Act., Accordingly, Mr, Cahili's indebtedness to the ‘
United States as a r-esult of overnaymcnis receivved Pursuant
to the arbitration award is waivad pursuant lo the provisions
of 5U.8.C, §5584 and 4 C, 1", R. Part 91,
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Deputy Comptrolliy- Geff&ral
of the United St ates *
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